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IN THE

United States Circuit Court of Appeals

ninth: circuit.

In tlie Matter of

WOEY HO, \ No. 637.

On Habeas Corpus.

Brief of Intervener and Appellee.

This is an appeal from tlie decision of tlie District

Court of tlie Northern District of California discharging

the writ of habeas corpus, and remanding Woey Ho to

the custody whence she was taken.

Sometime during the mouth of April, 1900, Woey Ho,

a female person of the Chinese race, arrived at the port

of San Francisco on the steamship ''Doric" from the port

of Hongkong, Cliina. On ^May 9th Wong Quoon filed a pe-

tition in the District Court of the United States for the

Northern District of California, alleging that Woey Ho

was born in the United States, and praying that a wnt

of habeas corpus issue directing the person having tlie

said Woey Ho in custody to forthwith produce her in

court. A writ was issued in accordance with the prayer

of the petition. On the same date the Ignited States, by

its attorney, filed its intervention, alleging that Woey



llo was a laborer, and had not, prior to the filing of the

writ of habeas corpus, been in the United States. The

matter being thus at issue, came on regularly for hearing

before the Court on the 15th day of August, 1900. The

^'detained person" and three Chinese men testifiiHl in

support of the allegations of the petition. The (lovern-

ment had no testimony in rebuttal, and was comi>elled

to rely upon a limited cross-examination. After hearing

all of the witnesses, the Court ordered the writ dis-

charged and the detained person remanded to the custody

Avhence she was taken. The appeal lies from this judg-

ment It presents to this Ilonorable Court the same

questions as have already been decided in many cases of

like character.

The Court is asked to determine the following ques-

tions :

First: Was an error committed by the Court in hold-

ing that the appellant was not born in the United States,

and that, therefore, she was not entitled to enter and re-

main in the United States?

Second: Are the order and judgment of remand con-

trary to law and unsupported by any evidence?

Thiixl: Did the Court err in refusing to make an order

for the production of the records of the Chinese Bureau

AVhich might contain evidence corroborating the state-

ments of the appellant's witnesses concerning their de-

partures and returns from and to the United States?

Foui'th : AA'as an error committed in excluding evidence

as to the re^nitatious in this community of appellant's

witnesses for truth and veracity?

A brief review of the testimony at this point may bo

of conwiderable benefit in enabling the C\mrt to arrive

at the ]M*o]»er aiisweis to the above (]ii(stioiis.
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The testimony, taken as a whole, bears a striking »im-

ilaiity to tJiat given in the case of Lee Sing Far vs. The

United States, 85 CCA. 327.

WoeJ Ho, the detained person, testified (Trans., pp.

13-21), in brief, that she was born at 715 Sacramento

street, San Francisco, California, on the Ist day of th«}

fith month in the 6th year of Kwong Sui. That she went

to Oliina with her parents in the 7th year of Kwong Sui,

7th month and 12th or 14th day, and resided there until

about the beginning of the year 1900, when she returned

to this country. She said that while residing in Cliina

sihe saw three Chinese persons from this country, by

name Woey Quoon, Jew Sew, and Wonig Quon; that

Woey Quoon is her paternal uncle, and that she siaw him

once in the 15th year and twice in the IGth year, the

last time being in the 4th or 5th month. Each time the

meeting was at her father's store. That she saw Jew
Sew in the 19th and 20th years at her father's store.

That she saw Wong Quon in her father's sitore in China

in the 13th year and the 14th year of Kwong Sui. That

she ^as coming here to be married to Jue Jung, the son

of one of her father's filenda That the said Jue Jung
had died ])ri()i* to lier arrival in this country.

Woey Quoon, calh'd for the petitioner, testified (Trans.,

pp. 21-20) that lie is lier paternal uncle, and that she

wais born on t\u- 1st day of the (>th month in tlie (ith year

of Kwong Siui (July (]th, 1880), in an upstairs front room
at 715 Sacramento street, San Francisco, Cilifornia.

That a shaving feast wan g-iyen about one month after

tho (hit<- of ilic birth, and that h(^ attemle<l it. That lie

saw tlic cliild start with its parents on the steamer
'^Tokio" for (NiiiiM on IIk^ 12(h dav of the 7th month and



Ttb year of Kwong Sui (1881). That lie had since that

time seen her in China two or three times. That tliese

meetings took place in the loth and 10th years of Kwong
Sui, at her father's resiidence and store in Canton, China.

That he had not seen petitioner since the IGth year of

Tvwong S>ui. That he saw her at a distance at the ]Mail

Dock, at which time he recognized her, or, stating it in

his own woihIs, "I can identify her frcmi having seen her

in Chin^a, and after she came here I look^ at her at the

:Nrail Dock.''

Jew Sew, called for the petitioner, testifle<l (Trans.,

pp. 2(5-30), with poorly feigned hesitancy, that Woey Ho
was born in San Francisco, upstairs at 715 Sacramento

street, above Kearny street, in the 5th or 6t)h year of

Kwong Sui. That he attended the sliaving feast. That

the child went with its parents to China in the Tth year

of Kwong Sni. That he went to Chimi in the 17th year

of Kwong Sui and returned to this countiw in tlie 2()th

year of Kwong Sui. That on his return trip here, before

leaving China, he called to see her. That he saw her in

her father's store. That her father called her into the

store and said, ''This child was born in the United States,

and her name is Woey IIo.'' That he saw lier twice in

(^hina. That he identified the girl he met there as the

child he claims was born here, because the father stated

tlint they were one and the same,

AYong Quon, called for the petitioner, stated (Trans.,

pp. 31-34) that he knew Woey TIo was born at 715 Slacra-

mcnto street, upstairs, in Kwong Sui Gth year, 01 h month,

in the first part of the month. Tliat she went to China

in llie 7tlj year of Kwnim Sui, 7lh iiioulh, but doe.s not

remember the dat(\ Tluit liealteiuhd the slinviir^ f( asl



and made a present to the child. That he went to China

in the 13th year of Kwong Sui. That he saw her twice

in her father's store. He identified her as being the girl

who was born here, because her pai^ents. toild him that

such was the fact. He stated that he was able to iden-

iify this particular giil as the girl he saw in China, and

as the one who Avas born here. That he remembered the

year and month of this girl's birth, and was therefore

able to testify to it, becauste he had made an entry in

his book of a sum of money which had been spent for a

piTsent to be given to the child at the shaving feast.

That he had consulted the entry in this book after Woey

Ho's return to this country. That he was afraid that he

had lost the book during the few months which iuter-

veued betAveen the time of her arrival and the date of

trial.

The "Chinese Exclusion Act" requires that in a pro-

ceeding of this character the right of the detained per-

son to enter and remain in the United States shall be

established by evidence entirely satisfactory to the Court.

Lee Sing Far vs. United States, 35 C. C. A. 327.

In the matter of Jew Wong Loy, on habeas coii)us, re-

ported ini 91 Federal Reporter, p. 240, there is au inter-

esting and instructive discussion of this proix)sition by

the Hon. .J. J. De Haven, District Judge for the Noi-th-

ern District of California, which, we think, will commend

it.s<'lf to the miiul of the Court for its sound logic.

After quoting section 3 of the act to prohibit the com-

ing of Chinese persons to the United States, 27 Stats, at

Large, p. 25, the Coiu*t says:

"This seclion, although in terms relatimg to cases wheiv

a Chinese povsou, ov person of Chinese descent, is pro-



cei^Hleil aiiamsl by the United Stiites upon a cliarge of be-

ing unlawfully in tbis C()unti7, is equally ai>plicable to

a proceeding like this, where a person of Chinese descent

is asking the Court to adjudge that he is lawfully en-

titled to enter and remain in the United States. The ef-

fect of this section is to raise a presumption of law that

Chinese persons, or persons of Chinese descent, are not

entitled to remain in the United States, and as a conse-

quence, whenever the right of such a person to so re-

main is a question in issue before the Court, he shall be

judged to be unlawfully here, unles^s this presumption

is overcome by atlirmative proof to the satisfaction of

the tribunal called upon to determine the fact * * * *

He is required to establish tihe fact of such nativity' by

proof that shall be satisfactory to the Ctmrt—proof suffi-

ciently strong to overcome the presumption estaiblished

by the section above cited. * * * *

''Chinese persons are comjjetent witnesses in cases of

this character, but their credibility is for the Court, to

determine in each case, and in a proceeding like this,

where only this class of witnesses testify that a Chinese

person applying for admission into the United States is

a native of this country, unless the Court is fully satis-

fied of the truth of such testimony, its finding should fol-

low the presumption that a (Miinese person coming from

China and seeking to land in the United States is an

alien and not a native-born citizen of this country."

Tt is true that the Cimrt should not arbitrarily refuse

to credit t(\stimony introduced in suiqxvrt of the [H-tilion,

but the mere fact that the petition is supportinl by the

uncoutradicted testimony of lour wil masses does not rc-

(piirc tlic Court to accc])! it as true.



Lee Sing Faa- vs. United States, 35 G. 0. A. 327.

Chung- Fung Sun vs. United States, 63 Fed. 262, and

Leni Hing Dun vs. United States, 49 Fed. 148.

It is a well-settled doctrine that the Court may discredit

evidence, owing to the manner in which it is detailed by

the witnesses, or because of the inherent improbability

of the matters stated, or because it appears that the cir-

cumstances detailed are such as would ordinarily be en-

tirely be} ond the recollection of the witnesses.

Lem Hi^g Dun, 49 Fed. 148.

Lee Sing Far, 35 C. C. A. 327.

Any one of these reasons might be urged in this case

as a sufficient ground for the Court's refusal to attach

any credence to the evidence.

In the case at bar all of the witnesses testified posi-

tively that they know of the birth of this girl in the

United States in the 6th year of Kwong Sui, 6th month,

1st day, in an upstairs room at 715 Sacramento street,

San Francisco, California. That she left here for China

in the 7th year of Kwong Stii, 7th month. That each at

different times had seen her in China at her father's

store.

Wong Qiiion gives as his reason for remembering the

(late of the girl's birtli the fact that he noted in his book

at the time an item of expense incurred in making a pres-

ent to tlie girl, in accordance with the Chinese custom.

TTnfortumately, after carimg for this book for a ])eriod of

twenty years, he lost it within three months of the time

of the hearing of this petition, and was, therefore, un-

able to produce it in court. In view of the fact that Jew
Sow and Wong (}iion were in no wav related to the "de-
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tained person," and that her alleged uncle, Woey Quoon,

could give no special reason for remembering the facts

testified to, it is highly improbable that their stories are

true. The matters narrated by the witnesses are of such

a character that they would not have impressed them-

selves so indelibly upon the nuinds of tlie Avitnesses. We
contend that it is hig'hly improbable tha:t these witnesses

are able to identify thiti girl when they .have seen her

but once or twice since the time of her birth, and par-

ticularly when some years have elapsed since they last

saw her; nor is it to be believed that the girl re-

members having seen the witness AVong Quon in the 13th

and 14th j-ears of Kwong Sui, she being then, according

to the evidence, only 7 or 8 years of age. It is also in-

credible that she should be able to remember that she

saw her alleged uncle, Woey Quoon, in China just three

times; once in the 15th year and twice in the IGth year.

(See Trans., p. IS.) In short, the entire testimony in this

case is of such a nature that it would fail to produce a

conviction of its truth in the mind of any reasonable

person.

This Court, in the case of Lee Sing Far vs. The United

States, 35 C. C. A. 327, citing Willett vs. Fister, 18 Wall.

01-97, said "The law is well settled that a witness may
seriously impair his credibility by swearing jxisitively

and minute>ly to occurrences which were not of such a

nature as to rmpres« themselves upon his memory."

In the case of 0(H» Fook Sing vs. I'^nited States, 40 Fed.

147, this Court said: "He testifies that he was born in

San Francisco in 1877; that he was taken to Cliina by

his parents when he was undi^r three years of age, and

tliat lie remained ther*^ continuously until October, ISOO.



Under the circumstances stated by liim, but little, if any,

credence should be given to his own evidence as to the

place of his birth, and he is corroborated on this vital

point only by the testimony of other Chinese persons

who, confessedly, have seen him but a few timefe, and can

give only hearsay evidence. There eertaindy is not dis-

closed in this record anything to justify this Court in re-

versing the judgment of the District Court, on the ground

of error in its finding of fact/'

In the case of United States vs. Chung Fung Sun, 03

Fed. 262, it was said: "The contention in the case of

Chun Fung Sun is that he was born in California, 20

years ago; that his father, when he was five or six years

old, returned with his wife and child to China, and re-

miained there a 3^ear and a half, and then came back to

this country, leaving his wife and the appellant in China,

Where bis wife has lived ever since, and where the appel-

lant lived until the present year. This is sworn to by

the alleged father; the inhrrciif improhahilifi/ of the story

must be apparent to ail."

It will be seen from the facts stated in these opinions

of the Court that they bear a strikinig resemblance to

the case at bar. In fact, there is no substantial differ-

ence. It is the same old story, with some slight altera-

tions to fit the circumstances of this particular case, and

we respectfully submit that there is nothing in the rec-

ord to justify this appellate tnbunal in reversiing the

jndgment of the District Court upon this point.

T\w next point urged by counsel for appellant is that

the Court erred in refusiing to make an order for the pi-o-

duction of the records of the (Chinese Bureau showing

tlie departures and returns of tlu^ several witnesses, ])ro-
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vided on behalf of the petitioner, from aud to the United

States. In reply to this excei)tion, we desire to state

that the request for this order was made by appellant's

counsel after all other testimony had been introduced

(Trans., p. 35.) Thait nowhere in the record does it ap-

pear that appellant caused a sithpoena clHccfi tecum to

issue to the officials having charge of the records. This

"vvas the proper procedure for appellant to have adopted

had he really desired the production of the records. Nor

did the appellant, at the time of making her application

for the order, make any showing to the CV>urt that the

records, if produced, would contain any matter relating

to the departure and return from and to the United St.ate«

of these particular witnesses. Again, if appellant had a

right to such order, she was not deprived of any mat-

ter material to her defense by, the refusal of the Court,

for the departure and return of these men from and to

the United States were entirely immaterial, and there-

fore appellant was not injured, nor was she deprives! of

any of her substantial rights.

The order of the Court reiuandin'g this petitioner to

the custody whence she was taken, and directing that

she be transported to the "port of Hongkong, whence

she caine," is in conformity with the requirements of the

statutes, and in accordance with the decision's. This

question was discussed at some length in the case of the

United States vs. Ah Toy, 47 l<'e<leral KeiKW-ter, 300, to

which we respectfully cite the Court's attention.

In the case at bar there is mo di.spute as to the country

whence the detained person came. It is (^)nced(^l that

she arrived here on the steauiship "Doric," fi*om the port

of Hongkong; consequently the Coui't did not commit
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any error in ordering her dej>orted to the "port of Ilong-

kona', whence she came."

The final assignment of eiTor made by appellant to the

judgment of the trial Court concerns the exclusion of evi-

dence as to the general reputation of appellant's wit-

neisses for truth and veracity. The record does not dis-

close, nor is it a fact, that any attempt was made by the

Government to introduce evidence to impeach the testi-

mony of appellant's witnesses. The Government in this

case relied solely upon cross-examinatiion to test the credi-

bility of the witnesses. The Government having as-

sumed this position, appellant surely was not entitled to

produce witnesses to controvert a fact not directly in

issue. '

I

"^lere contradiction among witnesses, or proof of con-

tradictory statements, does not admit evidence of good

character for veracity."

Chamberlyne's Best on Evidence, p. 258, note.

Citing:

Pruitt vs. Cox, 21 Tnd. 15.

Frost vs. McCargar, 29 Barb. 617.

Chapman vs. Cooley, 12 Bich. L. 054.

Vance vs. Vance, 2 Mete. (Ky.) 581.

"Evidence of the general good character of a witness

is inadmissible when his general character has not been

impeached, aUhough an attempt has been made to pivive

facts inconsistent with Ids testimony, and to show that

lie lias been privy to a fraud."

9th edition Sfarlde on Evidence, p. 211, note.

Bogers vs. Moore, 10 Conn. 13.

Starks vs. The Peoi)le, 5 Deiiio, 10(k
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Braddee vs. Brownfiold, 9 Watts, 124.

Wester vs. May, Harris, 271.

Moreover, the refusal of the District Court to credit

the testimony of appellant's witnesses was based ujwn

the improbability of the matters testified to by them, and

hence the appellant did not suffer any injury by the rul-

ing of the Court excluding evidence as to the general

reputation of the witnesses. (See Trans., p. 35.)

This discussi*on disposes of the various exceptions re-

lied upon by appellant for a reversal of the judgment

entered in the lower Court

EDWARD J. BANNING,

Assistant United States Attorney,

Attorney for Intervenor and Appellee.

FRANK L. COOMBS'*,

United States Attorney,

Of Counsel.


